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Abstract

The aim of this paper is to assess whether the deployment of European armed forces during
the coronavirus crisis has been in compliance with the OSCE Code of Conduct on Politico-
Military Aspects of Security and other relevant OSCE documents. We show that most of the
measures taken by OSCE participating States in response to the COVID-19 pandemic thus far
have complied with OSCE norms and commitments. Nonetheless, weak points are identified,
particularly in relation to the provision of a clear definition of the role and mission of armed
and security forces and safeguards related to the principles of necessity, proportionality, and
non-discrimination in the context of measures taken to address public emergencies. There
have also been a few cases of derogation from obligations related to basic human rights and
fundamental freedoms. We offer policy recommendations for strengthening future compliance
with OSCE norms and commitments on the domestic use of armed forces in support of civilian
authorities in emergency situations.
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Introduction! emergency, which came to be known as
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emergency regime, including the use of
armed forces.

As large and well-organized bodies
with substantial infrastructure and hu-
man and material resources, modern mil-
itaries are expected to engage in contin-
gencies like this and to support civilian
authorities in times of crisis. While doing
so, however, they must comply not on-
ly with the constitutional frameworks in
which they operate but also with interna-
tional norms on the use of force, includ-
ing those originating from the OSCE. As
a security organization, the OSCE does
not deal directly with health and medi-
cal issues. Nevertheless, the 1994 OSCE
Code of Conduct on Politico-Military As-
pects of Security (the Code) provides nor-
mative guidance for the deployment of
armed forces in public health emergen-
cies such as the coronavirus crisis.> This
is especially so given the Code’s relevance
to both the politico-military dimension
and the human dimension of security.?

The key question addressed in this
paper is how European armed forces
have been used in the coronavirus crisis
and whether this use has complied with
OSCE norms and commitments. We first
outline the normative provisions of the
Code and other OSCE documents that
can be seen to apply to the domestic
use of force in public emergencies, in-
cluding health emergencies such as the
coronavirus crisis. We then offer an ana-
lysis of the different ways in which states
have made use of their military forces
in the crisis and identify the most sig-
nificant challenges with respect to com-
pliance with the relevant OSCE norms.
We draw on official documents of the

OSCE and participating States, including
the official websites of ministries of de-
fence and armed forces, country reports
to the European Organisation of Mili-
tary Associations and Trade Unions, aca-
demic publications, and news reports.
Our analysis covers the period from the
recognition of COVID-19 as a public
health emergency in January 2020 to ear-
ly September 2020, when the first peak of
the pandemic had subsided in most Euro-
pean countries and measures responding
to the second wave had not yet been in-
troduced. In terms of the countries cov-
ered, the analysis encompasses European
OSCE participating States. Our analysis
shows that while there are clear risks asso-
ciated with both domestic deployments
and states of emergency, the countries
examined have generally complied with
OSCE norms, although with a few no-
table exceptions. In conclusion, we draw
lessons learned from the coronavirus cri-
sis and offer policy recommendations.

Relevant OSCE norms

OSCE documents, which are politically
binding, contain several provisions that
are relevant to the use of armed forces
during the coronavirus crisis. A first
group of provisions contained in docu-
ments relevant to the OSCE’s third, hu-
man, dimension of security relates to
public emergencies in general. The 1991
Moscow Document on the Human Di-
mension of Security* (§28.10) requires
participating States to notify the CSCE
(forerunner of the OSCE) when a state of
emergency is declared or lifted and to
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give notice of any future derogations
from their international human rights
obligations due to a state of emergency.’
This was further elaborated in the 1992
concluding document of the Helsinki
Summit,® which set out that the Office
for Democratic Institutions and Human
Rights (ODIHR) would serve as the
OSCE’s clearinghouse for information on
states of public emergency. Paragraphs 24
and 25 of the 1990 Copenhagen Docu-
ment are also relevant to potential dero-
gations from obligations related to basic
human rights and fundamental freedoms
during public emergencies.” They clearly
prohibit the abuse and arbitrary applica-
tion of restrictions on human rights and
fundamental freedoms and stipulate that
legitimate restrictions and exceptions
must observe the principle of proportion-
ality (§ 24). This provision reminds partic-
ipating States that a certain number of
fundamental human rights are not open
to derogation clauses and thus cannot be
restricted, even in times of emergency (or
war).

Finally, § 25 of the Copenhagen Docu-
ment includes specific clauses that set out
the principles of publicity (25.2), necessity
(25.3), and non-discrimination (25.4) in
the context of a state of emergency. Re-
garding necessity, it provides that “mea-
sures derogating from obligations will be
limited to the extent strictly required by
the exigencies of the situation”. Concern-
ing non-discrimination, §25 states that
“such measures will not discriminate
solely on the grounds of race, colour, sex,
language, religion, social origin or of be-
longing to a minority”.8

A second group of provisions relevant
to the coronavirus crisis in OSCE docu-
ments relates to the use of force for in-
ternal security purposes. As mentioned
above, the Code is the OSCE’s key source
of normative provisions on the use of
armed forces. It includes a group of com-
plementary provisions concerning the de-
ployment of armed and security forces
for internal security missions, applicable,
for example, to the enforcement of pub-
lic emergencies. They stipulate that such
missions must comply with international
human rights standards, including stan-
dards related to the basic rights and fun-
damental freedoms of armed forces per-
sonnel, thus supplementing the human
dimension norms mentioned above.

The paragraphs of the Code that are
most relevant to the coronavirus crisis are
§ 21, which deals with the importance of
the constitutional framework for demo-
cratic control, §34, which concerns re-
spect for international law, and §§ 36-37,
which contain provisions relating to the
assignment of armed forces for internal
security missions, including the principle
of proportionality in the (potential) use
of force mentioned above. Due to their
significance, these paragraphs are provid-
ed here (see text box).

OSCE Code of Conduct provisions most rele-
vant to the coronavirus crisis

§ 21. Each participating State will at all times pro-
vide for and maintain effective guidance to and
control of its military, paramilitary and security
forces by constitutionally established authorities
vested with democratic legitimacy. Each partici-
pating State will provide controls to ensure that
such authorities fulfil their constitutional and le-
gal responsibilities. They will clearly define the

roles and missions of such forces and their obliga-
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tion to act solely within the constitutional frame-
work.

§ 34. Each participating State will ensure that its
armed forces are, in peace and in war, command-
ed, manned, trained and equipped in ways that
are consistent with the provisions of international
law [...]

§ 36. Each participating State will ensure that any
decision to assign its armed forces to internal se-
curity missions is arrived at in conformity with
constitutional procedures. Such decisions will pre-
scribe the armed forces’ missions, ensuring that
they will be performed under the effective control
of constitutionally established authorities and sub-
ject to the rule of law. If recourse to force cannot
be avoided in performing internal security mis-
sions, each participating State will ensure that its
use must be commensurate with the needs for en-
forcement. The armed forces will take due care to
avoid injury to civilians or their property.

§ 37. The participating States will not use armed
forces to limit the peaceful and lawful exercise of
their human and civil rights by persons as individ-
uals or as representatives of groups nor to deprive
them of their national, religious, cultural, linguis-
tic or ethnic identity.

In line with §25.4 of the Copenhagen
Document regarding the principle of
non-discrimination (mentioned above),
§ 17 of the Code warns that political ten-
sions may emerge in the case of violations
of human rights and fundamental free-
doms and that this may endanger peace
and security. According to this para-
graph, such violations may include “man-
ifestations of aggressive nationalism,
racism, chauvinism, xenophobia and anti-
Semitism”.

Finally, the Code contains provisions
pertaining specifically to states of emer-
gency, applicable to public health emer-
gencies such as the coronavirus crisis. Par-
ticipating States deploying armed and se-
curity forces in a state of emergency must
a) clearly define the roles and missions of
armed forces and their obligation to act

solely within the relevant constitutional
framework (§21); b) provide assurance
that the military, paramilitary, and securi-
ty forces’ individual service personnel
will be able effectively to exercise their
civil rights (§23, §32); ¢) protect the po-
litical neutrality of the armed forces as an
institution (§ 23); d) safeguard against the
accidental or unauthorized use of mili-
tary means (§24); e) ensure the individu-
al accountability of armed forces person-
nel under national and international law
(§30); and f) adhere to the principle that
the responsibility of superiors does not
exempt subordinates from any of their in-
dividual responsibilities (§31) — e.g. vis-a-
vis humanitarian and human rights law.
Regarding the application of the Code,
a decision by the OSCE’s Forum for Secu-
rity Co-operation obliges participating
States to exchange information on their
implementation of its provisions on an
annual basis.” This includes voluntary re-
porting on optional issues. Switzerland
voluntarily made use of this opportunity
in the information exchange of 2020, in-
cluding a short chapter called Measures
to Combat the Corona Virus with the in-
formation it provided. It stressed, inter
alia, that all national measures taken in
response to the pandemic have been in
line with the provisions contained in § 24
and §25 of the Copenhagen Document
and in §28 of the Moscow Document.
Furthermore, on the occasion of the An-
nual Discussion on the Implementation
of the OSCE Code of Conduct in June
2020, the Permanent Delegation of
Switzerland to the OSCE invited all
OSCE participating States to use the an-
nual information exchange as an oppor-
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tunity to share lessons learned and best
practices regarding the deployment of
armed forces during the coronavirus cri-
.10

sis.

States of emergency and the use of
armed forces in the Covid-19 pandemic

Since the beginning of the coronavirus
crisis, more than one-third of OSCE par-
ticipating States have officially declared
a state of public emergency as envisaged
by international law, while others intro-
duced other emergency regimes of differ-
ent intensity or have adopted restrictive
measures through legislation and poli-
cy.!! Twenty-eight participating States
have informed ODIHR that they have
undertaken emergency measures!? in re-
sponse to the pandemic. The emergency
measures undertaken have led to deroga-
tions from obligations related to funda-
mental human rights and freedoms, in-
cluding freedom of assembly and associ-
ation, freedom of movement, the right
to liberty, the right to a fair trial, the
right to respect for private and family life,
the right to security, freedom of thought,
conscience and religion, the right to
property, the right to education, and in
some cases freedom of expression and
the prohibition of torture and ill treat-
ment. Some countries, such as Hungary,
introduced an open-ended state of emer-
gency without the time limitations re-
quired by the Copenhagen Document.'3
In addition, emergency measures have
posed challenges for democratic oversight
and the functioning of parliaments, trans-
parency, privacy (including personal data

protection), justice institutions, free and
fair elections, and combatting hate crime
and discrimination.'

Across the OSCE region, participating
States have witnessed the militarization
of the public sphere — a development
that is without recent precedent in most
OSCE participating States. High-level po-
liticians have used war metaphors exten-
sively in their political discourse. Their
public statements have abounded with
references to battles, invisible enemies,
and analogies to war and military victo-
ries. Although this type of discourse can
help to convey urgency, suspend parti-
sanship, foster solidarity, and muster re-
sources, it can also diminish pluralism,
undermine democratic procedures, and
hinder international solidarity.’> This
militaristic language also paves the way
for both warranted and unwarranted use
of armed forces in managing the crisis.

Historically, militaries have played an
essential role in curbing pandemics, from
the 1918 Spanish flu'¢ to the HIN1 pan-
demic of 2009.'7 With their unrivalled
crisis management capabilities, research
and development infrastructure, disci-
pline, authority, and command and con-
trol, militaries are a natural partner for
civilian authorities in public emergencies,
including public health emergencies. It is
therefore not surprising that military aid
to civilian authorities has played an essen-
tial role across the OSCE region in the
coronavirus crisis. In some participating
States, this has involved large-scale opera-
tions such as Operation Resilience in
France, Operation Balmis in Spain, and
Operation Restrict in the UK. While in
most countries use of armed forces has
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been “in conformity with constitutional
procedures” (§36 of the Code), there
have been exceptions. In both Serbia and
Albania, for example, parliaments were

sidelined, and the executive did not seek
their timely approval.!®

Across the OSCE region, the military
has been mobilized for various tasks,
which can be grouped into five main cat-
egories (see table 1).

Table 1: Tasks conducted by armed forces of OSCE participating States during the corona-
vIrus crists

Logistics and | Medical Research and | Governance Internal
Transportation | Support Development | Support Security
e Repatria- e Disinfec- e Develop- e Strategic e Border con-
tion of tion of pub- ment and communi- trol
citizens lic areas testing of cation * Migration
* Humanitar- | Manufac- vaccines ¢ Engage- manage-
ian relief turing of e Production ment of de- ment — Pro-
¢ Internation- PPE of disinfec- fence plan- vision of
al assistance | ® Construc- tants ners in oth- law and
e Transporta- tion and e Develop- er govern- order
tion of pa- manage- ment of ment bodies | ® Quarantine
tients, med- ment of tracing ap- |* Contact enforce-
ical staff field hospi- plications tracing sup- ment
and PPE tals — Test- |e Production port e Protection
ing and of PPE of hospitals,
contact trac- retirement
ing centres,

* Provision of public en-
military terprises,
medical and critical
staff, PPE, infrastruc-
infrastruc- ture
ture and
equipment

¢ Morgue
manage-
ment

First, participating States have used their
armed forces for logistics and transporta-
tion. This includes the repatriation of citi-

zens stranded abroad as tourists or work-
ers and the provision of humanitarian re-
lief inside the country, such as food deliv-
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ery to those living in poverty (Albania),”
those who have been quarantined (Mal-
ta),”0 and those without housing (Bel-
gium).! Moreover, militaries have taken
part in sending and receiving internation-
al assistance, including in the transporta-
tion of patients, medical staff, and per-
sonal protective equipment (PPE). These
military logistical and transportation ac-
tivities have been uncontroversial and
have not infringed the Code or other core
documents.

Second, participating States have used
their armed forces for medical support, in-
cluding the disinfection of public areas,
the manufacturing of PPE, the construc-
tion and management of field hospitals,
testing, and contact tracing, the provision
of military medical staff, PPE, infrastruc-
ture, and equipment, and the manage-
ment of morgues. While these activities
have been relatively uncontroversial, they
raise concerns in relation to the Code. To
begin with, they involve activities that
potentially expose soldiers to the virus
and that raise the issue of the human
rights and fundamental freedoms of
armed forces personnel, particularly re-
garding their health and safety at work
(§ 32 of the Code). In many cases, it has
been reported (usually by military
unions) that soldiers did not have proper
training or sufficient PPE, resulting in
unnecessary infections and deaths.?? In
addition, the involvement of the military
in population testing and tracing raises
concerns regarding potential human
rights violations and civil-military ten-
sions (§2, § 17 of the Code). In Slovakia,
for example, the armed forces imple-
mented obligatory testing of the Roma

population, which, according to Amnesty
International, only added “to [the]
stigmatization and prejudice they already
face”.23

Third, the armed forces have been
used for research and development. This in-
cludes the development and testing of
vaccines, disinfectants, tracing applica-
tions, and PPE. The only activity in this
category identified in the present study
that potentially infringes the Code (§32)
is the testing of vaccines on Russian sol-
diers.?* Even though the soldiers volun-
teered, this is potentially problematic in-
sofar as the military is a hierarchical
structure in which pressure, either direct
or indirect, can undermine informed
consent.?S Other known research and de-
velopment activities conducted by the
militaries of OSCE participating States
have been unproblematic in terms of ad-
herence to the Code.

Fourth, participating States have used
their armed forces as governance support to
other bodies of government. In Lithua-
nia, for instance,?® military experts in
strategic communication provided sup-
port to the civilian authorities in curbing
disinformation and fake news.?” The
British Armed Forces embedded military
planners in local governments to support
planning and decision-making.?® In Ire-
land, members of the Defence Forces as-
sisted health authorities with contact trac-
ing.?? Planners from the Armed Forces of
the Netherlands have been assigned to
national crisis structures, the Ministry of
Health, and other civilian institutions to
support coordination.?® The support to
civilian authorities provided by the
armed forces in these and similar capaci-
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ties is unproblematic as long as these
forces are “under the effective control of
constitutionally established authorities
and subject to the rule of law” (§ 36) and
as long as they remain politically neutral
as an institution (§23). In all of the cases
known to the authors of this paper, this
provision has been complied with, and
no instances of military bodies making
decisions that lie outside of civilian
democratic control have been recorded
within the observed region.

Finally, a significant number of partic-
ipating States have used their militaries
for internal security. This includes border
control, migration management, the pro-
vision of law and order, quarantine en-
forcement, and the protection of hospi-
tals, retirement centres, public enterpris-
es, and critical infrastructure. Some coun-
tries, such as Germany and the UK, have
refrained from using their militaries for
internal security due to constitutional
constraints and historical sensitivities.?!
In those states where the military has
been assigned this role, the use of undue
force has been reported in several partic-
ipating States. In Serbia, for example,
military police were mobilized to guard
the asylum centres in which the coun-
try’s approximately 9,000 refugees were
detained throughout the state of emer-
gency.’? In Ireland and the Netherlands,
it has also been reported that asylum
seckers were detained on military premis-
es.?3 The military was also deployed to
protect borders in several OSCE partic-
ipating States, including Greece, Croat-
ia, Poland, the Czech Republic, Latvia,
Lithuania, the Netherlands, North Mace-
donia, Austria, Portugal, Serbia, Slovakia,

and Slovenia. This led to the involvement
of the armed forces of several participat-
ing States in migrant pushbacks and hu-
man rights violations. In Croatia, the
military was involved in a violent push-
back at the Croatian border, while in
Slovenia paramilitary vigilantes patrolled
the southern border in an attempt to pre-
vent migrants from entering.3 In many
participating States, armed forces have
been deployed to safeguard quarantines,
patrol the streets, and guard establish-
ments. While such military aid to civilian
authorities is acceptable in certain con-
texts, especially when police capacities
have been exhausted, there has been no
clearly expressed rationale or definition
of the roles and missions of the armed
forces in several such instances, which
has raised concern.’> In Hungary?® and
Serbia,?” extensive use of the military for
internal security purposes has not always
been warranted by public health consid-
erations and has only worsened the ongo-
ing democratic backsliding that has taken
place in these countries.

Conclusion and policy
recommendations

The COVID-19 pandemic caught the
world by surprise. It has exposed weak-
nesses that have affected the ability of
national governments and international
organizations to co-ordinate their efforts
to limit the spread of the virus in a
timely manner and to deploy their assets
proportionately, in a way that consistent-
ly upholds the human rights and funda-
mental freedoms of their citizens. More
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than one-third of participating States de-
clared a state of emergency, and some
applied unusually draconian, maximally
restrictive lockdown measures. Across the
European part of the OSCE region, coun-
tries have deployed armed forces for
transportation, medical support, research
and development, governance support,
and the provision of internal security.

Although the use of armed forces has
for the most part been warranted and
uncontroversial, in some cases, especially
with respect to the provision of internal
security, it has not been in compliance
with the OSCE Code of Conduct. The
activities undertaken by armed forces in
modern, developed states must be based
on the rule of law and a well-established,
clearly defined legal framework. Armed
forces are strategic reserves and “hard
power assets” that states can draw on
to defend themselves legitimately against
outside enemies and to provide peace en-
forcement and peacekeeping within the
mandates given to them by the United
Nations Security Council. Armed forces
are therefore structurally ill-suited to
tackling non-military domestic problems
such as the coronavirus crisis, as illustrat-
ed by the examples of misbehaviour and
overstepping of competences outlined
above.

The deployment of armed forces in ex-
traordinary situations and states of emer-
gency, and the extent of proper parlia-
mentarian and democratic control over
such deployments, is a significant litmus
test for a society’s commitment to demo-
cratic standards (and the commitments of
its top-level politicians). Shortcomings in
the deployment of armed forces during

the COVID-19 crisis are thus symptoms
of underlying, deeply rooted, systemic
governance issues. If these failings could
merely be attributed to poor implementa-
tion, stress, and lack of experience, future
insufficiencies and failures could be
avoided through assessments and lessons
learned processes led by political and par-
liamentarian representatives. If they origi-
nate in general failures of governance,
however, they may be attributed to weak
democratic institutions and/or democrat-
ic political culture. The coronavirus crisis
may therefore serve as a useful indicator
for the state and quality of democratic
governance. In this context, we may also
refer to § 20 of the Code, in particular to
its final provision that participating States
shall “[...] further the integration of their
armed forces with civil society as an im-
portant expression of democracy”.

Any policy recommendations must re-
main tentative, given the evolving sit-
uation of the coronavirus crisis. Never-
theless, analysing recent deployments of
armed forces in response to the crisis
against the backdrop of the norms and
principles enshrined in the Code allows
us to make several preliminary policy rec-
ommendations that should be taken into
consideration by the OSCE and its partic-
ipating States:

e Emergency measures and the use of
armed forces must be conducted with-
in states’ constitutional framework
and fully under democratic, parlia-
mentary, and civilian control. OSCE
participating States should implement
the relevant norms and provisions of
the 1990 Copenhagen Document, the
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1991 Moscow Document on the Hu-
man Dimension of Security, the 1992
concluding document of the Helsinki
Summit, and the 1994 OSCE Code of
Conduct on Politico-Military Aspects
of Security.

COVID-19 task forces should take
the form of ad hoc government forma-
tions led by heads of governments or
health ministers rather than ministries
of defence. If providing military aid
to civilian authorities in the context
of a pandemic or other civilian task,
armed forces should play a strictly
subsidiary role and should be subordi-
nated to the leading civilian authority.
Competent and clear hierarchies and
tailor-made rules of behaviour (ROB)
and/or rules of engagement (ROE)
are of paramount importance to en-
sure the efficient and constitutional
deployment of armed forces in civil-
ian environments and productive in-
teraction between armed forces and
civilians.

e Joint training and drills by all institu-

10

tions and agencies dealing with emer-
gency situations and disaster relief
should be carried out regularly at the
national, regional, and local levels,
thus increasing the efficiency and ef-
fectiveness of their responses. These
different governance levels should
also develop a shared understanding
of vertical interaction with a clear list
of tasks assigned to each level, accord-
ing to the principle of subsidiarity.

Members of armed forces who are de-
ployed during the pandemic should
be trained and equipped to minimize
contagion. Military activities that have

no relevance to national security or
territorial defence (ongoing conflict,
defence against armed attack, etc.)
or which cannot be organized in
full compliance with health measures
should be suspended or downscaled.
Within the requirements of service,
members of armed forces should
be able to enjoy and exercise their
human rights and fundamental free-
doms, which include the inviolabili-
ty of the individual service member’s
physical integrity. Service members
should not be unnecessarily exposed
to biological threats; if they are, they
should be properly protected. More-
over, members of armed forces should
not be ordered to “volunteer” in the
testing of newly developed vaccines or
medications, which would be a clear
abuse of the military hierarchy.

The annual exchange of information
on the Code, which is considered
part of the OSCE’s toolbox of con-
fidence- and security-building mea-
sures, should be more extensively used
as a platform for exchanging informa-
tion on how participating States are
dealing with the emergency situation
caused by the pandemic and how the
Code’s norms and provisions are be-
ing upheld.38

The OSCE participating States, as well
as the OSCE Secretariat, should step
up their efforts to raise awareness of
the importance of the Code. Over
the past years, the OSCE’s relevance
has unfortunately diminished in the
eyes of many participating States, and
many OSCE documents are no longer
well known. This means that govern-
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ments may plan for the emergency de-
ployment of troops without consult-
ing the Code as a key norm-setting
document.

The implementation of seminars,
workshops, and other activities across
the OSCE region aimed at universal-
izing participating States’ familiarity
with the Code should be further en-
couraged and intensified. In addition,
a chapter dedicated to the issue of im-
plementing the Code in extraordinary
situations/states of emergency could
be included in a revised version of the
Compilation of Practical Examples on
the Democratic Control of Armed
Forces, a best practice guide on the
implementation of the Code of Con-
duct throughout the OSCE region.?
Emergency measures and the chal-
lenge of their proportionate applica-
tion (as illustrated by the corona-
virus crisis) are not new; they reflect
more general shortcomings, especial-
ly in countries with pre-existing gover-
nance challenges and deficiencies. A
few participating States have already
announced their intention to undergo
a thorough self-evaluation regarding
their COVID-19 response. Such an as-
sessment should target the actions of
all executive branches, both civilian
and military, and should encompass
all actors, from the top command
and control level down to police and
military personnel on the ground. It
should be aimed at determining the
extent to which these actors have com-
plied with the principles of propor-
tionality and of doing the least harm
possible.

* ODIHR could assist participating
States in conducting such assessments
and self-evaluations, drawing on gen-
eral concepts and experiences from
past cases. Following its assessment
of the situation in the OSCE re-
gion, ODIHR could provide gener-
al recommendations to all participat-
ing States through the publication
of a best practice guide on parlia-
mentary democratic control of armed
forces during states of emergency and
emergency situations. Furthermore,
ODIHR should be given the oppor-
tunity to share the conclusions of
its OSCE-wide assessment by issuing
tailor-made recommendations to indi-
vidual participating States, if desired.
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